Nnited Dtates Senate

WASHINGTON, DC 20510
August 5, 2024

Mr. Rodney McMullen
Chairman and CEO
The Kroger Co.

1014 Vine Street
Cincinnati, OH 45202

Dear Mr. McMullen,

I write to you today regarding Kroger’s adoption and use of Electronic Shelving Labels (ESLs)'
in dozens of its grocery stores.” These digital price tags may enable Kroger and other grocery
chains to transition to “dynamic pricing,” in which the price of basic household goods could
surge based on the time of day, the weather, or other transitory events — allowing stores to
calibrate price increases to extract maximum profits at a time when the amount of Americans’
income spent on food is at a 30-year high.* Given these concerns, I write to request further
information to better understand the justification for and risks of electronic shelving.

Grocery chains are rapidly expanding the use of ESLs. Kroger initially began using this
technology in dozens of stores in 2018,” expanding to 500 last year.® Other grocery companies
have quickly followed suit:” Walmart announced that it would bring ESLs to 2,300 of its stores
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by 2026,% and Schnucks is working to expand ESL use to all of its 115 stores by 2025.° In
February 2024, Kroger began working with IntelligenceNode, a company that “use[s] Al and
machine learning to provide dynamic pricing and market analytics solutions” on its marketplace
for third-party sellers."

Widespread adoption of digital price tags appears poised to enable large grocery stores to
squeeze consumers to increase profits. Analysts have indicated that the widespread use of
dynamic pricing will result in groceries and other consumer goods being “priced like airline
tickets,” “creat[ing] a sense of urgency and a sense of scarcity that wouldn’t exist if there
were just publicly posted prices that everybody understood,” and allowing “sellers...to ...
figure out ways to extract the maximum amount of profit from each customer.”"!

High grocery prices are one of the leading concerns among Americans who are concerned about
inflation."? In 2023, U.S. consumers spent an average of 11.2% of their budget on food." Indeed,
everyday Americans still struggle to put food on the table because giant corporations, facing
little competition, can force customers to pay too much for essential grocery items while they
further increase their profits."

Kroger first announced it would bring 120 ESL devices into its stores in 2018," promising that
this new technology would “better the customer experience.”'® Kroger’s ESL device, called the
Enhanced Display for Grocery Environment (EDGE) Shelf, uses a digital price tag rather than a
traditional paper tag to display the price of products, nutritional information, personalized
advertisements, and coupons.'” Importantly, digital price tags facilitate companies’ ability to
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dynamically change prices. Employees can change the prices of goods with the mere click of a
button, updating the digital price tag within seconds.'®

Large grocery chains such as Walmart'® and Kroger® have claimed that dynamic pricing through
ESLs benefits consumers by freeing up time for employees to assist customers. However, these
devices also introduce the potential for grocery giants to abuse their power and surge grocery
prices, raising prices suddenly and at times when certain products are in highest demand. For
example, stores may use this technology to raise the price of turkeys in the days leading up to
Thanksgiving, or the price of ice cream on a hot day, causing customers to face unexpected price
hikes when they reach the grocery aisle and find themselves unable to afford the groceries that
they had originally budgeted for. A 2021 analysis by UCLA researchers suggests that Kroger and
other companies will enjoy enormous benefits from this technology, finding that “the adoption of
time-based pricing leads to differentiated price competition, it can ‘soften’ price competition,
causing both peak-hour and normal-hour prices to rise.” The authors concluded that “time-based
pricing creates value for the stores (through higher prices) [but] offers no benefit

to consumers.”*! Kroger is already earning enormous profits: the company had an operating
profit of $3.1 billion in FY23,* with gross profit margins that have remained above 20% for the
past five years.” The increased use of dynamic pricing will drive company profits higher —
leaving consumers with the bill.

In addition to price gouging, the EDGE Shelf helps Kroger gather and exploit sensitive consumer
data. Through a partnership with Microsoft, Kroger plans to place cameras at its digital displays,
which will use facial recognition tools to determine the gender and age of a customer captured on
camera and present them with personalized offers and advertisements on the EDGE Shelf.**
EDGE will allow Kroger to use customer data to build personalized profiles of each customer,
and then use those profiles “to determine how much price hiking each of us can tolerate,” >
quickly updating and displaying the customer’s maximum willingness to pay on the digital price
tag — a corporate profiteering capability that would be impossible using a mere paper price tag.*
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I am concerned about whether Kroger and Microsoft are adequately protecting consumers’ data,
and that as Kroger expands the personalized customer experience, customers will ultimately be

offered a worse deal.?’

Kroger is the largest supermarket operator in the United States, boasting over 400,000 employees
and nearly 3,000 stores across the country®® — with the potential to increase its number of stores
by several thousand should it complete its proposed $24.6 billion acquisition of Albertsons.” It is
outrageous that, as families continue to struggle to pay to put food on the table, grocery giants
like Kroger continue to roll out surge pricing and other corporate profiteering schemes. Given
those concerns, I ask that you answer the following questions by August 20, 2024:

1. How many Kroger grocery stores currently use EDGE or other ESL platforms?
a. How many customers are served by these stores?

2. Did any external entities advise Kroger to adopt EDGE and/or continue using EDGE?
a. Ifyes, who are those external entities?

3. Has Kroger prepared internal estimates regarding the potential to increase prices or
profit margins by adopting dynamic pricing with EDGE?

4. How does Kroger establish dynamic prices using the EDGE system?

a. What factors does Kroger consider when changing prices? Please include a
description of any time- or volume-based considerations.

5. How does Kroger inform customers of recent or upcoming price changes?

a. How far in advance does Kroger inform customers of price increases that will
be implemented using the EDGE system?

6. For all items that have been subject to dynamic pricing using EDGE, what is the
average percentage change in price of those items over the first six months of using
the system?

a. For what percentage of items has the price increased over the first six months
of using the system?

7. Has Kroger ever used EDGE to change the price of an item more than one time
within the same day?

a. Ifnot, does Kroger intend to do so in the future?
b. Ifyes, please list:
1. The locations at which Kroger has changed the price of an item more
than once in a day.
ii. The complete list of products for which Kroger has changed the price
more than once in a day.

8. Will Kroger use customers’ data to institute personalized pricing on its ESL
platforms?

9. Will customers have the option to opt out of the collection of personal data through
ESL platforms?
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10. What safeguards has Kroger put in place to protect against violations of consumer
privacy related to ESL platforms?

11. How will Kroger ensure that it will not use customer data related to ESL platforms to
discriminate based on protected classes, such as race, gender, or age, when offering
personalized prices?

Sincerely,
Elizhbeth Warren Robert P. Casey, Jr. 4
United States Senator United States Senator



